Introduction
The prison system in California has reached a well-documented state of crisis, with nearly 163,000 state inmates housed in 33 prisons operating at 194% capacity. 1 Until recently, California's executive and legislative branches have done little towards regaining control of the system, which has been spiraling out of control for the last two decades. Rather, developments such as the abolition of indeterminate sentencing and the passage of the nation's first and most severe Three Strikes law have resulted in ever expanding criminal populations, increasingly composed of non-violent and first-time drug offenders. Recently, there have been nominal attempts to reform the criminal justice system coming from California's legislative and executive branches.
2 Given California's complicated political dynamics and the restraints they impose on the policy decisions of both the executive and legislative branches, however, the judicial branch has remarkably emerged as the single most influential branch of government impacting California's prison reform in the last decade. civil rights and ordered sweeping reforms. 4 He has overseen the reforms at Pelican Bay ever since and his oversight has even extended to Sacramento in the last two years as he probes the internal-affairs procedures for the entire California prison system. 5 In July of 2004, he dramatically threatened to take the entire California Prison system under federal receivership.
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This threat was delivered after Governor Arnold Schwarzenegger entered into a renegotiated guard contract with the California Correctional Peace Officer's Association (CCPOA), the prison guard union. While the contract was intended to save the state up to $108 million, Judge Henderson was concerned that it may "undermine the ability of the court to enforce orders" because it granted the union more control than management had within the prison walls. 7 According to the special master that Judge Henderson appointed to serve as his eyes and ears inside the Pelican Bay Facility, the new contract would make "conducting thorough internal-affairs probes of guards 'almost impossible'."
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The drastic measure of taking the prison under federal receivership would be rare, but not unprecedented. Similar arrangements have been pursued in Atlanta and in Washington D.C. 9 The most striking feature of the threat of receivership is that it represents an additional step in what has already been identified as a unique trend of judicial activism: Judges in California are no longer willing to rely on the executive or legislative branches of government to enact the necessary prison reforms. Rather, judges are actively impacting the 33-prison system in California through wide-reaching judicial decisions mandating sweeping reforms.
In the past, federal judges have certainly intervened to improve prison conditions in Texas and elsewhere. This trend even prompted Congress to enact a bill in the mid-1990's which made it easier for local governments to overturn some court controls. 10 This development, however, has not deterred the activism of California's federal judges who continue to call for drastic, across-the-board prison reforms. This paper seeks to explore why California's judges continue to do so. First, I will review the major cases that have impacted the adult prison system from 1995-2005. Next, I will explore national trends to determine whether or not California is an anomaly. By reviewing the Prison Litigation
Reform Act of 1996's impact on prisoner litigation and the judicial trends in New York, Florida, and Texas, I conclude that it is. Accordingly, I will then offer the three factors that I have identified as the most significant drivers of California's judicial activism: 1) the existence of the Prison Law Office; 2) the personal influence of Judge Thelton E.
Henderson; and 3) California's unique political climate. Finally, I will conclude by identifying the policy implications of a judiciary-dependant path towards prison reform.
II.

California's Prison Reform Cases: 1995-2005
The remarkable judicial involvement in reforming California's prison system in the last decade began with the landmark decision delivered by Judge Thelton E. she also entered a system-wide injunction to modify the policies and practices of the BPT to bring them into compliance with the ADA and the RA. 34 According to the terms of the injunction, BPT was to hire a full-time ADA coordinator, re-do its Self-Evaluation and Transition Plan, and implement all of the following changes:
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[R]evise all BPT forms used by prisoners and parolees to make them more comprehensible; provide alternative formats for all BPT forms used by prisoners and parolees to make them more comprehensible; provide alternative formats for all BPT forms used by prisoners and parolees; desist from shackling, during parole and parole revocation proceedings, the hands of hearing impaired prisoners or parolees who use sign-language to communicate, unless prior approval is obtained; provide accommodations for prisoners or parolees who need to review their files in preparation for parole or revocation proceedings; provide accommodations for prisoners or parolees filing appeals from such proceedings; and establish grievance procedures by which prisoners may complain about ADA violations.
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In addition to this extensive list of remedial requirements, the court also stipulated that all officials who interacted with parolees were required to undergo training in the general requirement of the ADA and disability awareness. One year later, Judge Karlton found that California's parole revocation procedures violated non-disabled prisoners' due process rights as well in Valdivia v.
Davis. 38 In Valdivia, the plaintiff class of parolees challenged the unitary parole revocation hearing system because it allowed for parolees to be detained once the parole officer issued a parole hold. Parolees claimed that their procedural due process rights were violated because they could be detained without a preliminary hearing to determine whether or not there was probable cause to believe that they had committed the acts that constituted a violation of their parole. Although the state granted parolees a comprehensive hearing prior to reaching their final revocation decision, the average delay in holding final revocation hearings ranged from thirty-one to forty-five days. 39 Given this unreasonable and unnecessary delay, Judge Karlton held that the California revocation system did indeed violate the procedural due process rights of inmates. Internet-generated materials. 42 The policy was based on the premise that Internetgenerated information "provides a particular danger to prison security because of the high volume of e-mail, the relative anonymity of the sender, and the ability of senders easily to attach lengthy articles and other publications would greatly increase the risk that The prison medical delivery system is in such a blatant state of crisis that in recent days defendants have publicly conceded their inability to find and implement on their own solutions that will meet constitutional standards…In light of this crisis and defendants' concession that the constitutional violations will not be corrected for a long time to come, the Court is compelled to take it upon itself to construct a remedy that will cure the violations as soon as possible. enactment of a Stipulated Injunction in 2002 which called for the defendants to achieve substantial progress in bringing the medical care system closer to constitutional standards. 52 The court then issued a separate, and highly alarming, opinion providing the findings of fact and conclusions of law supporting the appointment of the receiver.
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Whether or not the appointment of the receiver is enough to radically reform California's prison system is yet to be seen. But whether or not judges will continue to mandate such reforms given California's prison crisis, on the other hand, appears to be a virtual certainty.
Given the extensive discussion of the cases described above, several patterns emerge. First, I do not believe that it is the case that the judges are departing from precedent. The rulings issued in favor of plaintiffs, generally, do not challenge findings of lower courts, nor do they espouse new standards of review, evidentiary burdens, or duties of care. Rather, they tend to emphasize the facts in each specific case and evaluate them based on established case law. In many instances, the conditions described are egregious and unlike any to have come before. In those instances, such as in Madrid, the court's insistence that the prison system be reformed to restore the prisoners' most fundamental rights, such as that to basic healthcare, does not reflect a departure from established doctrine. In fact, the court's insistence is more reflective of a proper understanding of the Constitution's most sound guarantees. to assess whether or not they are experiencing similar levels of judicial involvement. I conclude that they are not and thus, I follow that section with a discussion of the various factors that have come together to give rise to the unique developments in California.
While charges of judicial activism certainly warrant some consideration, there are several other noteworthy aspects of California's prison reform movement that must be recognized as well.
III. Prison Litigation Reform Act of 1996
The prison reform movement in America really began to manifest itself in the years immediately following the civil rights movement. system, even remarks, "There's California, and then there's the rest of the country."
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With such a unique predicament, it is little wonder that California has generated a unique response. The pertinent query then becomes: what is responsible for that response being an increase in judicial activism in reforming California's prison system?
Perhaps the most ironic aspect of the extended judicial battles is the fact that for many prison administrators, the courts' intervention is a welcome occurrence. 
A. The Prison Law Office
The Prison Law Office (PLO), located in Oakland, is a powerhouse force to be reckoned with. The small staff of ten attorneys has been bringing prisoner lawsuits for the last 25 years. with disabilities and psychiatric problems to an overhaul of California's correctional youth facilities as of one year ago.
77
The PLO generally limits its assistance to cases challenging conditions of confinement. 78 In other words, the PLO rarely accepts cases challenging individual criminal convictions. In order to assist those that they are not able to directly represent, the PLO publishes an annual handbook explaining rights and responsibilities of inmates in California, as well as strategic advice for prisoner litigation. I suspect that this is quite helpful to inmates and their families, especially given the Supreme Court's ruling in The services that the PLO provides are unique nationally, and even those offices elsewhere that provided comparable services been severely scaled back since the PLRA required legal services offices to cease representing prisoners in order to receive federal funding. The PLO is sustained purely on percentages of damages awarded to their clients.
This allows them to continue to represent California's prisoners without consideration for the financial consequences. The existence of a well-qualified organization dedicated to ensuring prisoner rights is unique to California and the well-chosen and expertly A helpful definition of judicial activism is offered by Dr. Paul M. Johnson. He explains that "judicial activism" refers to:
[t]he view that the Supreme Court justices (and even other lower-ranking judges as well) can and should creatively (re)interpret the texts of the Constitution and the laws in order to serve the judges' own considered estimates of the vital needs of contemporary society when the elected "political" branches of the Federal government and/or the various state governments seem to them to be failing to meet these needs. On such a view, judges should not hesitate to go beyond their traditional role as interpreters of the Constitution and laws given to them by others in order to assume a role as independent policy makers or independent "trustees" on behalf of society. to the courage of the individual judges, the tenacity of the Prison Law Office, and the public skepticism of the competence of California's government. It would be unfair to say that the judges who have decided the major cases highlighted above are actively seeking opportunities for reform. Rather, the cases that are brought to them (particularly when brought by the PLO) are rarely cases to be decided on the margins -they are cases of outright physical abuse, medical malpractice, and denial of fundamental rights. To not find in favor of the plaintiffs seeking protection would in many instances constitute complicity by the courts in allowing heinously morbid acts to be perpetuated upon some of society's most forgotten members.
If Judge Henderson were to retire in the near future, one wonders whether or not there would be another judge similarly inclined who could continue the movement that he has sparked towards prison reform. I believe that that is not an issue to be troubled by.
Rather, I predict that as long as the PLO is actively pursuing the rights of prisoners and the CDC is severely violating them, the judiciary will be left with no option but to intervene in prison reform. Other areas such as education and environmental protection have received a great deal of attention in the past given their controversial nature and the involvement of interested third parties. Federal agencies which regulate them, non-profit organizations which advocate for them, and empowered citizens who fight the daily battles ensure that if the judicial branch is not as actively involved in their management as it has been in days past, these areas of public concern will continue to experience lively debate and responsible management. The prison system in America, and in California in particular, presents a different beast.
Without continued judicial intervention, the CDC will continue to fail, inmates will continue to die, and the union is likely to continue to yield a costly influence over California's prison system. In order to avoid this fate, judges like Judge Henderson should be applauded and his requests to meet with and work with the other branches of government must be obliged. Without the strength and perseverance of California's federal judges and the PLO's tireless attorneys, the rights the Constitution grants to incarcerated populations would become little more than afterthoughts remembered only in the wake of more dead inmates. While the need for continued involvement of the judiciary seems necessary, it is not without consequences.
The most troubling consequence of a system that is largely dependant on litigation for meaningful reform is that millions of dollars are spent annually in defense as well as settlement fees. The resources that are dedicated to challenging prisoner lawsuits, financial as well as in terms of labor, may be misplaced given the critical need for staffing and funding to improve prison conditions and programs. Perhaps the most ironic aspect of the extended (and expensive) judicial battles is the fact that for many prison administrators, the courts' intervention is a welcome occurrence. 95 Once an opinion has been handed down mandating reform, the administrators find themselves in better negotiating position for requesting additional funding for programming, staffing, and facilities. Many administrators recognize that they are overwhelmed and in need of direction in addressing the mammoth problems facing the correctional system. For them, the bitter pill to swallow is that the court not only instructs them on what to change, but also instruct them on precisely how.
There are several policy changes that may alleviate a bit of the tension between the judges and the prison administrators when it comes to a discussion of how to run a severely hindered transparency in the system. 98 One possible way to do this is to ensure that the media's access to prisoners is unhindered, a critical component of successful, and publicly accountable, prison reform and an area in which California has fallen short in the past. If correctional officers are immune from exposure, prisoners will need to fight ever harder to bring ongoing abuses to the forefront of California's public policy debates.
Litigation certainly remains the most available, and arguably the most effective, means of doing so.
VII. Conclusion
Unrestrained judicial activism can certainly undermine the efficacy of prison reform efforts initiated by both the executive and legislative branches. Given the absence of any significant achievements by either branch in California, however, it is unsurprising that federal judges have taken it upon themselves to guide the system's overhaul. The rights that prisoners in California have secured in the last decade, such as the right to basic medical and mental health care, have not magically materialized. The necessary changes in nearly every category in need of reform will be achieved slowly, and at great expense. Nonetheless, a judicial opinion assuring prisoners that they are in fact entitled to those rights may give them the hope to survive within the system until a new day dawns on California's adult correctional system. 
